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July 17, 2001

Mr. Philip Cooney

Chief of Staff

Council on Environmental Quality

Room 360, Eisenhower Executive Office Bldg.
Washington, D. C. 20503

Dear Phil:

[ enjoyed talking with you last week about implementation of the Task Force under Executive
Order 13212, As you requested, | am enclosing a copy of the paper on siting generation in the
West that | just completed with Joec Ronan of Calpine. The Task Force is discussed in the
Recommendations section that begins on page 12, Joe and T will be delivering this paper in
Santa Fe on Friday, July 20, 1o about 500 attendees at the 47" annual Rocky Mountain Mineral
Law Institute.

Please let me know if there is anything Joe and 1 can do (o help make the Task Foree a success.
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KEEPING THE LIGHTS ON:
SITING POWER GENERATION PROJECTS
IN THE WEST DURING THE ENERGY CRISIS

Joe Ronan and Craig Gannett’

' Mr Ronan is the Vice President for Government and Repulatory Affairs for the Calpine Corporation.  Mr
Ganmnett is a partner i the Low firm of Davis Wright Tremaine, LLP, Seattle, Washington office. Mr, Fonan and Mr
Gannen grascfully acknowledge the assistomcs of lennifer Schubert, Patricia Thompson, and Dun Adamson of Davis
Wright Tremaine, Doug MNelson, of Phoenix, Arizonn, and Jefl Stahlhot, of Holland and Han, Denver, Colorade.



X.01 Scope

This paper focuses on the siting of power plants in the West. Section 11 provides an
overview of changes in demographics and power consumption in the West that have drastically
increased the need for new plant siting, Section 11 discusses the constellation of issues that are
unique to siting of generating facilities in the West: (1) pervasive federal ownership of land, (2)
extensive tribal lands; (3) local environmental and land use issues; (4) competition for scarce
water; and (5) the fact that many of the high-voltage transmission lines in the West are owned
and operated by the federal government

Although some of the same problems arise in the siting of natural gas pipelines and
electric transmission lines, those related infrastructure improvements are beyond the scope of
this paper. Similarly, this paper does not address the siting of all types of power planis.
examples used consist of power plants fueled by natural gas or geothermal steam. Natural gas,
which currently provides about 16 percent of U.S. electricity generation, is projected 1o fuel
ahout 90 percent of the capacity additions over the next 20 years.” Geothermal steam provides a
useful example because it tends to be present on or near federal lands in the West.

Section TV discusses power projects that illustrate how the five West-specific obstacles to
development have manifested themselves. Section V suggests measures to overcome these
obatacles and thereby fulfill the West's need for new generation in a more timely manner
Section V1 concludes the paper by briefly surveying the state siting statutes of Washington,
Oregon, California, Arizona, and Colorado, with an emphasis on potential sources of delay

02 Overview

The United States is facing a profound electricity shortage, California has suffered
rolling blackouts that have cost businesses hundreds of millions of dollars, New York is
attempting to avert similar problems this summer, and Nevada expenenced its first-ever blackout
this month

Although the solution lies in a balanced approach, including conservation, energy
efficiency, and renewable energy sources, it 13 clear that a new generation of large power plants
will be essential This is a central point of the report of Vice President Cheney’s National
Energy Policy Development Group (Cheney Report), submitted to President Bush on May 16,
2001, The Cheney Report estimates that between 1,300 and 1,900 new electric gcucmtmn
facilities will be needed over the next 20 years in nrde:' o meet prulmtﬂ:l demand,” By
comparison, there are approximately 5,000 power plants in the U S, today

* Repon of the Nanonal Encrgy Policy Development Group, May 2001, ot 5-18 (hereafter Chency Roport).
"L at xi
“ld al 7-5



In response to the recommendations of the Cheney Report, President Bush issued two
Executive Orders on May 18, 2001. The first, Executive Order 13211, requires federal agencics
to prepare and submit a Statement of Energy Effects to the Admimstrator of the Office of
Information and Regulatory Affairs (OIRA), within the Office of Management and Budget
((MB), for those matters identified as significant energy actions. A significant energy action is
essentially defined as any encrgy-related regulation that would have an annual effect on the
economy of $100 million or mare” The Statement of Energy Effects is to be a detailed
statement by the agency of any adverse eflects on energy supply, distnbution, or use should the
proposed energy action be implemented, as well as reasonable alternatives to the action and the
expected effects of such alternatives.

The second, Executive Order 13212, requires federal agencies to expedite their review of
permits or take other actions as necessary to accelerate the completion of energy-related projects.
It also establishes an Interagency Task Force to monitor and assist agencies in their efforts to
expedite permit review, and to monitor and assist agencies in sefting up appropriate mechanisms
to coordinate Federal, State, tribal, and local permitting in geographic areas where increased
permitting activity 15 expected  The Task Force consists of representatives of 20 Departments,
agencies, and councils,” is o be chaired by the Chairman of the Council on Environmental
Cruality, and housed at the Department of Energy for administrative purposes,

Power plants are but one key component in an overall energy infrastruciure that 1s both
inadequate and antiquated. In addition, thousands of miles of natural gas pipelines and powes
transmissicn lines will have to be sited if a durable solution is to be found to the cnsis.
According to the Cheney Report, the current domestic natural gas transmission capacily of
approximately 23 tmllion cubic feet wall be insufficient to meet the projected 50 percent increase
in consumption projected for 20207 Similarly, over the next 10 years, U.S. demand for electric
power is expected to increase by 25 percent, while transmission capacity 15 expected to increase
by only 4 percent .

The West is currently the epicenter of the energy cnisis due to the contimung drought in
the Northwest and the way that electricity restructuring was implemented in Califormia.  The
fundamental problem in the West is that & fast-growing population has been enjoying economic
growth without simultaneously building the electrical infrastructure to support continued
prosperity.

* Bection 4(h) of Executrve Order 13211 defines “significant energy action” as any regubatory action that is
a “significant regulatory action” under Executive Order 12866 (the seminal 1993 Executive Order on federal
regulatory planning and review) and that is Hkely 10 have a significant adverse effect on the supply, distibution, or
we of energy, Execntive Onder | 2866 essentially defines “significant regulstory action” s any regulation thid miy
have an annual effect on the economy of 3100 axillwn o more. Executive Ovder 12566, section 3(f)

* The Task Force inchsdes representatives of the Depariments of State, e Treasury, Defense, Apniculiune,
Housing and Urbun Development, Justice, Commerce, Transportaiion, (he Inenor, Labor, Education, Health and
Flumam Services, Enerey, Veterans AfTairs, the Environmental Protection Agency, the Central Imelhgence Apency,
the Gieneral Services Administration, the Office of Management and Budget, the Council of Economic Advisors, the
Domwestis Policy Cooncil, the Mational Economic Council, pnd such other representatives as may be determingd by
i Cleairmun of the Council on Environmental Cuality, Executive Order 13212, section 5,

' Cheney Report al 7-11

" Clency Roport al 7-K



In the 19905, the West experienced the highest population growth rate (19,7 percent) of
any region of the country, followed by the South (17.3 percent), the Midwest (7.9 percent), and
the Northeast (5.5 percent)” This is the continuation of a trend in recent decades. Between 1950
and 2000, the West's share of the nation's population has increased from 13 to 22 percent, and
the South has increased from 31 to 36 percent. Meanwhile, the Midwest's share Fell from 29 w
23 percent, and the Northeast’s portion declined from 26 to 19 percent.'” The attached bar chart
provides a sense of how population growth and the installation of new generating capacity are
seriously out of alignment in the West.

California and the Pacific Northwest are particularly in need of new generation.  Since
1995, California’s peak summer demand has risen by at least 5500 MW, while in-state
generation has failed to keep pace.'' In fact, California did not add a single new major power
plant during the 19905 In the Northwest, demand for electricity has grown by 24 percent in
the last decade while generating capacity has grown by only 4 percent” To make matters
worse, the hydroelectric system, upon which the region has histoncally depended, has lost
significant flexibility of operation due to the Endangered Species Act, effectively derating it by
about 1,000 megawatts "

The shortage i the West is having devastating financial consequences. In 1999,
Californians paid approximately 37 bilhon for electricity; in 2000, $28 billion; in 2001, the
expectation 15 a whopping $70 billion.  Pacific Gas & Electric is in bankruptcy, and Southern
California Edison may not be far behind  The result is that this erisis will harm California’s
economy ~ the fifth largest in the world — for years to come,

X.03 Siting in the West Involves a Unique Set of Challenges

The West confronts a unique consiellation of obstacles that delay the siting of new
Facilitics. As a result, the siting process in the West is generally longer, less predictable, and
more expensive than in other regions of the country, At least five distinctly Western factors are
at play:

[1] Pervasive Federal Land Ownership

The federal government owns a much higher percentage of land in the West than it does
in other regions of the country  Of the 48 contiguous states, federal land ownership in the eleven
Western-most states ranges from 27 6 percent in Montana to 82 9 percent in Nevada, while most
states in other regions are well below 10 percent ' Thus, potential sites for generation facilities

" Population Change and Distribution, 1990 to 20040, Censies 2000 Bref, isswed April, 2001, U5, Census
Burcaw, Economics and Stabistics Adminisraton, U5 Depariment of Commerce.

" Cheney Report at 2-3

oy Cheney Report at 1-3

" Cheney Repon a viii

"* Testimony of Comcilmember Tom Karner, on behall of the Morthwest Power Planning Council, to the
L5 Scnme Encrey and Matural Resources Commitice, Febmary 1, 2001

(L]

[d.
" Public Lands Statistics 2000, Volume 1835, March, 2001, waw. blm govinatnogiplstidycomtents huml
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are more likely to be on or near federal land in the West, When federal land 15 involved, the
permitting process is more likely to require the approval of one or more federal agencies (in
addition to state and local agencies) than when a project is located on private land.

[2] Extensive Tribal Lands

Potential sites mn the West are more hkely to be located near Indian lands, There are
about 275 Indian reservations in the U.S., consisting of approximately 56.2 million acres of
land."® Most of the reservations are in the West, including the largest, the 16 million acre Navajo
Reservation in Arizona, New Mexico, and Utah. " The presence of such land anywhere near the
proposed site can cause delay due to the increased involvement of federal agencies and tribal
members in the siting process. Executive Order 13173, issued on November 6, 2000, further
complicates this issue by requiring extensive consultation with tribal officials in the development
of federal pelicies that have substantial direct effects on Indian tnbes,

[3] Local Environmental Opposition (NIMBYs, BANANAs, and NOPEs)'*

The NIMBY response to new power plants is thriving in the West. Aided by both federal
and state law, local environmental opponents have more and better opportunities to stall projects
for long periods of time than their Eastern counterparts. Among other things, this helps explain
why no major power plants were built in California in the 19905

[4] Competition for Scarce Water

Water issues loom large in the West. In the Southwest, burgeoning populations are
outstripping existing water supplies, making it increasingly difficult to secure water for power
production. In the Northwest, the histing of endangered species of fish has caused state and
federal agencies to jealously guard in-stream flow. Large power planis can consume enough
water to supply a small city, utilizing up to 40,000 acre-feet of fresh water per year, In Arzona,
nine of the 14 plants currently in licensing will use fresh water cooling, and in California, 14 of
the 2% also will tap this resource, California water officials estimate that the state's current
demand for water already cutstrips supply by more than 1.6 million acre-feet per year without
taking into account the proposed use by new power plants,

[5] The Dominance of Federal Power Marketing Administrations

A high percentage of the West is served by two federal Power Marketing Administrations
{PMAs), the Bonneville Power Administration (BPA) and the Western Area Power
Administration (WAPA). BPA s the more prominent of the two, owning and operating over 70
percent of the high-voltage transmission lines in the Northwest. Although both BPA and WAPA

" Us Deganment of the Interior, Buresn of Indian  Affairs, frequently asked questions,
ww.dnil.an.ﬂJia-'njrm'!'aq.Mm.
Il
" NIMBY is an acranvm for “Not In My Back Yard." BANANA stands for “Build Absoluicly Mothing
Arnvwhere Mear Anyilung,” and ROPE stands for “Not On Planc Earnh.”
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have voluntanly submitted open access transmission taniffs to FERC, nerther was legally bound
to do so, Because they are not subject to the full extent of FERC jurisdiction that is applied to
investor-owned transmission owners, and because they serve in the dual role of transmission
provider and governmental policymaker, interconnecting new generation facilities to the PMAs
can be a source of delay.

X 04 Siting of Encrgy Facilities in the West — Case Studies

[1] Siting Obstacles Due o Project’s Location on Federal Land and its Proximity to
Tribal Land — Four Mile Hill Geothermal Project

The Four Mile Hill Geothermal Project is an example of the problems that anse when
developing an energy project on federal land that is located near tribal land. For over 6 years,
this project has been in the permitting process It lies in the Klamath and Modoc Mational
Forests in Northern California, approximately 30 miles south of the OUregon border, within the
Glass Mountain Known Geothermal Resource Arca (KGRA).

The Bureau of Land Management (BLM) issued geothermal leases for the development
of the Glass Mountain KGRA to the project developers approximately |5 years before. The
projects are entirely located on Federal fand, It s estimated that the Glass Mountain KGRA 15
capable of generating up to 1000 MW, enough to meet the electricity needs of a city the size of
Seattie

Calpine Corporation and CalEnergy Corporation have been attempting to develop this
resource under a program initially sponsored by BPA, which, in turn, has agreed to purchase a
portion of the power generated from the KGRA.  In addition, the Four Mile Hill project was
awarded a $20 million grant from the Califormia Energy Commission’s Renewable Energy
Program to encourage the development of the project

The EIS process was initiated by Calpine in 1996, and the Final EIS was published in
October 1998 Seventeen months later, the Records of Decision (RODs) were issued by the
BLM and the US Forest Service (Forest Service), on May 31, 2000, Although the RODs
approved the Calpine plan of operation, the agencies imposed significant conditions on the
construction of the project. (The CalEnergy application was denied outnght by the agencies, and
CalEncrgy has filed a “takings™ clarm in the US. Court of Clams.) In addition, the BLM placed
a moratorium on further geothermal development in the Glass Mountain KGRA for a minimum
of five years, effectively preventing the production of electricity for nearly an additional decade
Calpine has appealed the conditions imposed in the ROD and the mposition of the moratonum
to the Intenor Board of Land Appeals  (IBLA)  Unfortunately, expenence has demaonstrated
that an appeal to the IBLA averages nearly 22 months before a decision is issued

At least four factors significantly impacted affected the the timing of permitting this
project:

[4] WEPA Review Significantly Impacted by Involvement of Nearby MNative
Amencan Tribes



As part of the NEPA review, the project developer, Calpine, funded an ethnographic
study as a mitigation measure and as a good will gesture to the local tribes. The study sought to
establish and record tribal customs and histonical uses of the area near Glass Mountaun known as
the Medicine Lake Highlands. Calpine understood the importance of Native American eoncerns
regarding the project, and met extensively with the three tribes identified in the ethnographic
study as having historically used the Medicine Lake Highlands. Calpine ultimately entered into
agreements with two of the tnbes. A third tribe, the Pit River tribe, whose lands are located
about 35 miles from the Glass Mountain KGRA, remains opposed to the project.

Mevertheless, the final EIS indicated that the project would have an adverse effect on
Mative American traditional cultural values with respect to nmse and landscape views, because
the geothermal development would degrade the spinitual sigmificance of Medicine Lake
Highlands as a sacred site.  Significantly, the Medicine Lake Highlands contain paved roads, a
campground, cabins, & boat ramp, motorboats, a snowmobile park, and an active pumice mine.
At one time, the entire area was logged.

[b] Consultations with the State Historic Preservation Office Caused Additional
Delay

Az a result of the adverse effect determination, the Forest Service decided that it and the
BLM had to complete their consultations with the State Historic Preservation Otfice (SHPO) and
the Advisory Council on Histonc Preservation before issuing their RODs. Because the SHPO
and the Advisory Council had no incentive to conclude the consultations expediticusly, and the
Forest Service did not press for a conclusion, the RODs approving the project were not signed
until almost 20 months after completion of the final EIS.

[c] The Invelvement of EPA Environmental Justice Umit Exacerbated Delay

Very late in the process, the Environmental Justice staff of EPA Region 1X became
mvolved at the request of the Pit River Tnbe, EPA tried to influence the lead federal agencies to
issue a negative ROD even though the comment peniod for the final EIS had long passed, and
EPA had been a cooperating agency in the NEPA review process, EPA also wrote letters to the
California Energy Commission seeking rescission of the 320 million award to the project, and to
BPA asking the agency to not purchase power from the project. These letters resulted in
meetings between the agencies and the Pit River Tribe that took months to resolve,

[d] The Depariment of the Interor's Lengthy Administrative Appeals Process
Compounded Delay

After the RODs approving the project were ssued, project opponents filed appeals that
sought o overtum the decision. The Forest Service prompily denied all appeals. However, as
noted above, BLM decisions are appealed to the IBLA, which presently has a 22-month backlog
of cases, When project opponents reguested a stay of project development pending the outcome
ol the appeal, the IBLA granted it



With the change in the Administration in Washington, D.C., and the subsequent 1ssuance
of the two Executive Orders, the official attitude toward development of this resource may be
changing dramatically. On June 15, 2001, the BLM [ifted the five-year moratorium previously
imposed, citing the energy policy outlined in the Cheney Report and Executive Order 13212,

[2] The “Poster Child” for NIMBYism -~ Metcall Energy Center

Calpine’s $400 million, 600 megawatt Metcall project in California’s Silicon Valley 15
intended as a "showcase” project, cleaner than any plant its size ever licensed in California.
Extraordinary care has been taken in the design of the project to minimize aesthetic impact.
Moreover, the site currently is a junkyard unsuitable for most development, and is located
directly across the street from the Pacific Gas and Electric Company’s 40-acre Metcalf
substation, the main hub for electricity in the South Bay  The need for the project 15 pressing, as
the Silicon Valley has no major power plants, while its population has grown by more than 50
percent since 1970, and its electricity usage has been expanding at approximately 13% per year.

The California Energy Commission deemed the project data adequate on June 23, 1999,
and conducted its first public hearing on July 12, 1999 In the most contested and controversial
power plant application proceeding in the 27-year history of the Commission, the Commission
issued 50 Orders and Rulings, and held 20 public hearings and 30 workshops. Finally, on June
|&, 2001, the Commission issued its final recommendation of approval, with final Commission
action expectied in August of this year, 26 months after the data adequacy finding.

The project was delayed on a number of local, state, and federal fronts Some of the most
significant roadblocks have involved federal regulatory approvals

[a] Delay in Processing of Biological Opinion

Although the U 8. Fish and Wildlife Service (USF&WS) is required by statute to provide
a “biological opinion” granting or disapproving of the project within 135 days of the date i
receives the apphcation, in practice securing a biological opinion from the USF&WS has
presented unlimited potential for delay. If the USF&WS had adhered to the statutory schedule, it
would have rendered its opinion by August 2000 However, an opinion was not rendered until
April 2001, despite the fact that all issues raised initially by the USF&WS had been resolved by
september 2000,

[b] Lack of Coordination or Double-Tracking of Federal Agency Review
Magmfies the Delay

The Metcalf project has also been seriously affected by EPA’s apparent inability to move
fiorward on the required Prevention of Significant Deterioration (“PSD™) air permit as a result of
the USF&WS's delays  Processing of an application would be much more timely if the analyses
required under these two permutting procedures were managed simultancously.  Following the
issuance of the PSD permit by the EPA, an appeal was immediately filed with the EPA
Environmental Appeals Board (EAB), where the matter now rests. Just as in the case of the Four



Mile Hill Project, construction of the project cannot begin until the appeal is dismissed by the
EAB.

|c] Federal Agency Delay Creates Opportunities for Special Interests 1o Stall the
Process

Federal delays also tend to foster local delays by providing additional time for project
ppponents 1o mobilize and encourage other NIMBY complaints. Since early 1999, Calpine has
participated in over 50 public meetings or hearings regarding the Metcall project, and has
responded to over 300 written data requests, During this period, the Mayor and City Council of
San Juse, with the active support of one of the world’s largest technology companies, Cisco
Systems, embroiled Calpine in a nationally publicized debate with a vocal neighborhood group.
The result was the denial of the project by an 11-0 vote of the San Jose City Council on
Movember 28, 2000, Due to a tremendous outpouring of support from Silicon Valley business,
local politicians and environmental groups, as well as the Governor of California and national
politicians on both sides of the aisle, the San Jose City Council and the Mayor reversed their
position in June 2001, Construction of the project will be completed in the summer of 2003

[3]1 Opportunities for Even a Single Individual to Cause Substantial Delay — Sutter Power
Project

A single individual has succeeded in using the environmental review process to inflict a
five month delay and substantial expense on Calpine’s proposed Sutter Power Project, despite
the fact that the individual lives about 100 miles from the proposed site, The 3350 million, 540
megawatt aatural pas-fueled power plant near Yuba City, California, is now providing power 1o
aver 500 000 households in the greater Sacramento Valley, having gone on line on July 2, 2001
Coincidentally, Morthern California experienced a severe heat wave that day, nearly causing a
blackout State officials credited energy from the Sutter facility on that day for preventing the
blackout It was the first thermal power plant approved the Commission since it came into
existence in 1974,

In this case, the single individual appealed the facilities P3I} permit to the EAB
Unfortunately, the EAB's rules do not provide for a motion for summary dismissal of frivolous
claims Instead, any appeal effectively creates an automatic stay of any construction until the
appeal has been decided. Due to the EAB's considerable backlog of cases, this single appeal
consumed five months of construction time before it was finally denied on December 2, 1999
Construction started immediately, but eight months afler final approval was received from the
State of California, meaning that the plant was not operational during a period when the State
experienced numerous rolling blackouts

[4] Delay Due to State Siting Agency Insistence on Sale of Power Within the State
Sumas Energy 2 Generation Facility

The proposal to build a 660 MW gas-fired facility in Sumas, Washington illustrates the
obstacle to facility siting presented when the state siting agency virtually insists that power from
the project be sold within the state



The Washington State Energy Facility Site Evaluation Council ("Council™)
recommended against the application of Sumas Energy 2, Inc. (“SE2”) on February 16, 2001
That recommendation was based in part on the Council’s conclusion that the environmental costs
of the generation facility would not be adequately counterbalanced by benefits 1o consumers in
Washington State because the facility owners might sell power to eut-of-state purchasers.

This conclusion ignores the fact that the West 15 one electnicity market, consisting ol all
customers served by the transmission system known as the Western interconnection.  Power
generated anywhere in the Western interconnection benefits all customers on that system by
increasing supply

SEZ moved the Council for reconsideration of its recommendation. In doing so, SE2
offered to agree to long-term contracts 1o sell much of the output in Washington State. The
Council denied the motion, thereby necessitating the submittal of a revised application and the
taking of additional evidence, but indicated that it would favorably consider the revised
application now that SE2 had committed to the in-state sales.

[5] The Dominance of Federal Power Marketmg Adminigtrations in the West Creates
Potential Delays Regarding Interconnection and Transmission Services for New Ueneration
Facilities

Two agencies within the Department of Energy, BPA and WAPA, own much of the
transmission system in the West. BPA owns and operates about 75 percent of the high-voltage
transmission lines in the Northwest, and WAPA owns and operates almost | 7,000 miles of
transmission lines that stretch across 15 states.  Although BPA and WAPA have each voluntanly
filed an open occess transmission tanfl (OATT) with FERC, they are not subject to complete
FERC jurisdiction, and they enjoy considerable discretion as federal agencies. This discretion

can lead to delays when seeking interconnection and transmission services for a new generation
facility

The best example is currently pending at BPA.  Since early 2001, BPA has ceased
entering into transmission interconnection agreements while it conducts an assessment of the
cumulative impacts on air quality of more than 40 generation projects seeking interconnection 1o
the BPA system. The study, which BPA expects to complete by the end of 2001, was apparently
undertaken in response to concerns from local federal |and managers from the Forest Service and
Park Service regarding air quality in the Columbia Gorge and other areas, rather than any
regulatory requirement.

Through this study, BPA has effectively appointed itself 1o share responsibility with EPA
For air emissions, despite the fact that BPA has no statutory responsibility for air gquality. Not
only does this lead o delay, but it also creates the potential for BPA and EPA to reach
contracdictory conclusions regarding both the actual air impacts of the generation facilities and
the regulatory consequences of those air impacts

Such contradictory  conclusions seem  likely o occur because BPA's study s
fundamentally flawed Instead of utilizing EPA-approved methods, BPA cobbled together a



model based on very conservative assumptions, When it was first announced, eritics argued that
the study 15 so biased that it would find that all proposed projects would cause significant
impacts, even where EPA-approved air impact models would not. On July 16, 2001, the critics
fears were substantiated. BPA issued the results of phase 1 of the study, finding that every
Facility studied would have a significant impact on visibility in a Class | area or scenic area.

BPA is now prepanng to seek monetary “mitigation” as a condition of issuing
interconnection RODs. To date, project proponents have heard that such mitigation could range
from $1,000 1o $5,000 per ton of NOx and PM 10 emissions

This effort appears to be little more than a means to direct monies o the Bonneville
Environmental Foundation, a non-profit organization that was formed in 1998 in partnership
with BPA 1o support watershed restoration programs and develop new sources of renewable
enesgy. In fact, BPA lacks regulatory or statutory authority to demand monetary payments of
this kind, and not even EPA could demand such mitigation from most of the proposed facilitics
because the emissions from them fall below relevant tnggenng thresholds.,

BPA claims that 1ts air study is required by NEPA as a prercquisite to taking a federal
“action” (e, signing an interconnection agreement) that would affect the quality of the
environment, and cites the Department of Energy’s regulation implementing NEPA."" But those
same regulations make clear that an “action” sufficient to tngger environmental analysis means
“a project, program, plan, or policy. that is subject to DOE’s contral and responsibility "
Because the decision to build these generation facilities is beyond the control and responsibility
of BPA, that agency is not required by NEPA to analyze the air quality impacts of new facilities
that seck interconnection t0 its transmission svstem

This is closely analogous to the NEPA review conducted by FERC when it is asked to
approve a gas pipeline lateral to serve a power plant.  Applving FERC’s NEPA regulations,
FERC generally does not consider the envircnmental impacts of the power plant itself when
reviewing an application to construct 3 pipeline lateral that interconnects the plant to the main
gas pipeline “! The thrust of FERC's regulations 13 that where a lateral provides a "merelv a ink”™
tor a nemjunisdictional facility (the generation facility), over which there is little Federal control or
responsibility, the application will generally not trigger environmental review by FERC

" 10 CFR Part 1021

10 CFR 1021 104¢b).

1% CFR 3801 24e)ii) provides that an applicant 10 FERC for pipeline construction must,  Address each of
the follewing factors and indicate which ones, if any, appear (o indicate the need for the Commission to do an
envirenmental review of project-rélsed nonjurisdictional facilities

i{AY Whether or nod the regolated activily comprises “merely o k™ moa comdor bype progect (e @ a

transporialion or whility fransmissgon project )

(B Whether there are aspects of the nonjonisdictsonal Tacility in the anmedide vicinity of the meppilaled

activiry which uniguely determine the location and confignration of the regulaed activity

(T The estent boowhich the entire project will be within the Comiprission s junsdicton.

(13 The extem of comulative Federal control and responsibalin

(b



Although these FERC regulations do not apply directly to DOE, the FERC and DOE
regulations share the same central consideration: whether the nomjunsdictional facility 1s subject
to the “control and responsibility” of the reviewing agency. Furthermore, the limitation
contained in these regulations is simply a codification of a well-recognized line of MEPA cases
that apply to all federal agencies, including BPA.

The seminal case is Winnebapo Tribes of Nebraska v, Ray 621 F2d 269 (8th Cir,, 1980),
In that case, a proposed 67-mile long transmission line needed a permit from the Corps of
Engineers to cross the Missouri River.™ Pursuant to its authority over areas in and affecting
navigable waters, the Corps reviewed the 1.25-mile river-crossing portion of the hne, and
concluded that no environmental impact statement was r|=~=.||.lir'l:|:l.?3 Opponents of the project
argued that the Corps should have considered the environmental impacts of the entire
wransmission line, but the Eighth Circuit disagreed, stating that “while the Corps has broad
discretion to consider environmental impacts, that discretion must be exercised within the scope
of the agency’s authnrilj.r."“

In doing so, the court applied a three-pant test to determine if the federal agency has
sufficient control over the entire project to warrant an environmental review of the nonfederal
portion: (1) the degree of discretion exercised by the agency over the federal portion of the
project; (2) whether the federal government has given any direct inancial aid o the project, and
(3) whether the overall federal involvement with the project is sufficient to turm essentially
private acting into federal action ™

Applying these factors to BPA's situation clearly leads to the same conclusion as was
reached in Winnebago. First, BPA 15 exercising only limited discretion because the OATT n
filed with FERC requires non-discriminatory first-come, first serve treatment for those seeking
interconnection.  Second, no federal aid has been given to most of the generating projects
seeking interconnection.  Finally, the generation facilities at issue are completely private in
nature  Thus, there is no need for BPA to engage i analysis of the ar quality impacts of the
peneration facilities.

In response, BPA cites Port of Astona, Oregon v, Hodel, 595 Find 467 (C A 2 1979)
for the proposition that it most conduct the cumulative air impact study before allowing

interconnection.  Port of Astoria, however, was a very different case. There, plaintiffs sought an
environmental impact statement regarding a contract by BPA to sell 320 megawatts (o a
proposed aluminum plant and build the transmission lines necessary to service the plant. The
court held that the contract required an EIS because it “creates a new commitment of BPA's
energy resources,” and “sets the stage for the initigtion of " a region wide power program known
as Phase 2 of the Hydro Thermal Power Program * Under Phase 2, BPA was to purclase power
from new power plants built by non-federal utilities, meld that power with BPA’s hydroelectnic

T H21 Fo2d w270,
2 I_IL
621 F.2dwl 272
Y1,
T 595 F2d al 477



resources, and then sell it back to customers at a pooled rate. The court noted that the contract
would be integral to Phase 2, and rejected BPA’s argument that Phase 2 was not a federal

program.”’

The current issue of interconnection requests are clearly distinguishable from the Port of
Astona situation.  Many of these interconnection requests do not involve BPA commitments for
power, funding, or commitments to build transmission faciliies. BPA is involved solely due to
the request to transmit power over the BPA system under BPA's tanff, which requires BPPA to
provide open access. Instead, the curremt requests are far more analogous to the Winnebago
situation where the Corps had little jurisdiction over the project, and its review was limited to
that jurisdictional scope. In this case, BPA has jurisdiction over only the interconnection. It
neither permits nor approves any aspect of the generating plant. Thus, its review should be
limited to the interconnection and not extend to the entire project. In conducting this cumulative
impact assessment, BPA has gone far beyond examining a project outside its scope and authority
{i.e., the generating plant) to co-opting &n entire regulatory arena over which it has no statutory
jurisdiction.

X 05 Recommendations

[1] The Problem

In the absence of substantial reform of the current federal, state, and tribal processes, the
prospecis for building enough new generation to meet our growing needs appear shim.  Unless
agencies are given appropriate incentives to expedite their processes, the permitting process will
conlinue 1o take years instead of months.

As illustrated in the case studies above, a central problem is that each federal agency
participates 1n the generation siting process based on its own organic statutes and nstitutional
perspective, these statutes and perspectives are different for cach agency, and no agency has as
its primary goal the successful siting of an energy facility. The Forest Service exists to manage
public forest land, the USF&WS exists to protect fish and wildlite, and the EPA Environmental
Justice unit exists to protect minorities from disproportionate environmental harm. Because
none of these agencies have any statutory mandate or institutional incentive 1o see generation
facilities sited, and often have an institutional incentive to delay or kill the siting of such
facilities, the current pace of permit review and approval is entirely unsurprising,

In fact, there is no agency or individual in the federal government charged wath
championing the siting of generation facilites. Without such a champion, or at least clear
leadership on this 1ssue, the uncoordnated pasticipation of various federal agencies will continue
1o slow the gencration siting process

YOS F 2d at 477-T8 “BPA also asserts thal Phase 2 is nota federal program. However, alihough Phase 2
15 1 cooperative enterprnse invalving BPA and nonfedernl participants, it is OPA's participation that integratcs the
endire progrpm. BPA will ot as the agent for power produced by thermnal plants and will 10 a large cxicent assure the
sucress of these plants by direct siles of power 1o s own direci-service industnial customers. Without BPA, it is
dowstst Ml 1heit Phiase 2 wonld ever have been developed or, of developed. would have become feasible,” 595 F 2d- o
{78
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[2] A Partial Solution

As in all cases where a problem in government has been identified, it is tempting to
recommend a new statute. In this case, however, that is probably the wrong approach. Different
federal agencies have differemt statutory missions for good reason, and there is no need to
compromise those missions in the course of siting well-considered generation facilities. Creating
a new federal agency to coordinate the involvement of federal agencies in generation siting
might be a good idea, but a simpler, faster approach would be to vigorously utilize the Task
Force created in President Bush’s Executive Order 13212

That Executive Order provides a broad mandate to the Task Force. It is to - monitor and
assist the [federal] agencies in their efforts 1o expedite their review of permits or similar actions,
as necessary, lo accelerate the completion of energy-related projects, increase energy production
and conservation, and improve transmission of energy. The Task Force also shall monitor and
assist agencics in setting up appropriate mechanisms to coordinate Federal, State, tnbal, and
local permitting in geographic areas where increased permitting activity is expected.™

This “monitor and assist” role of the Task Force is coupled with a mandate to each
agency to expedite their review of permits or take such actions as necessary to accelerate the
completion of energy-related projects, while maintaining safety, public health, and
environmental protections.

The Task Force should take the initiative by directing the head of each federal agency 1o
establish a relatively small, interdisciplinary energy facility siting team within that agency. Each
team would be given a centain period of time (e.g., 60 days) to prepare and submat to the Task
Force a list of all proposed energy facilities for which approval 15 pending at that agency. For
each facility on the list, the team would. (1) describe the proposed facility and its relative
significance; (2) describe the current status of the proposed facility in the agency's approval
process; {3} provide a projected deadline for final action by the agency, (4) identify any unusual
barriers to achieving final action by the deadline, (5) determine whether the agency is currently
meeting all decisionmaking benchmarks and deadlines contained in statute, regulations, or
internal agency guidance documents; and (6) identify approvals needed from other agencies
before the facility may proceed. The Task Force should require thar the list be updated by the
team on a periodic basis (eg., every 30 days).

This hist would allow the Task Force to focus its efforts on the solving the most pressing
hottlenecks in the agency approval process. Working with the agency teams, the Task Force
should act as a roving champion for expeditious action. The Task Force could be particularly
helpful in resolving conflicts among agencies involved in the permitting of the same project. As
the Task Force gains expenience in helping agencies cut processing time, it should make the
“best practices” readily available to all agency leams,

* Expcutive Order 15212, section 3
1doa section 3 Secton 7 of the Executive Drder also provides thin the “agencies shinll take such achons
o b extent permsitted by s and reselation. and where appropnatz, ™
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Perhaps more importantly, the Task Foree should create accountability for performance.
The Task Force should publish a regular scorecard for each agency, available to the public and
the media on a website. It should also develop an awards program for individuals who have
demonstrated outstanding leadership in facilitating the coordination and acceleration of the
TEVIiew Process.

The Task Force should invite states and tribes to adopt a similar approach to expediting
the siting of generation facilities, States and tribes seeking to expedite the review of generation
facilities within their borders could, by executive action, create Task Forces and agency teams
that would work directly with their federal counterparts in resolving problems regarding projects
that require some combination of federal, state, and tribal approval. Where a state or tribe has
created an agency to lead s siting effort, that agency could serve in heu of a Task Force, A
scorecard and individual award program at the state and tribal level would similarly increase
accountability.

X.06 A Survey of Siting Laws and Procedures From Selected Western States
[1] Washington

Faced with a fast-growing demand for energy, the Washington State Legislature created
the Energy Facility Site Evaluation Council (EFSEC) in 1970, In the 2001 session, the
Legislature mandated EFSEC to “avoid costly duplication in the siting process and ensurc that
decisions are made timely and without unnecessary delay "™ It is charged it with making
recommendations to the Governor regarding the siting of generation facilities of 350 megawatis
or more ' EFSEC consists of a chair appointed by the Governor, the directors of fve
departments or agencies of the State, and an appointee from each aity and county wherein a
proposed facility is to be located "

After receiving an application for energy facility siting, EFSEC investigates its
sufficiency by commissioning an independent study and conducting a series of hearings =
Under limited circumstances, expedited review is available ™' As part of its effort to expedite the
approval process, the Washingion Legislature in 2001 provided for early consultation between
the applicant and the Council,

Y RCW B0.50.010

T ROCW B0 S0 010, O20(14)Wa)

" Five departments have permanent representatives on the Coumcil: the Depanment of Ecology, the
Department of Fish and Wildlife, the Depanment of Commumity, Trade and Economic Development, the Lilities
and Tmn;Porr.ulmn Commuzseon, and e Department of Matural Resources, FOCW S0.30.0340,

TROW 8050040, 090, WAC 463-144030,

¥ The council can grant expedited neview i it finds that the envirommental impact, the arca potentially
alfected, the cost and magnitade, and the degree 1o which the proposed facility represents a change inowse of the sile
are nat significant enough o warmnt Tl review  RCW B0 50075, WAC 463-43-010—080. If the council grants
I.'.!li]'ﬂ,!,li‘llﬁ«l]"l‘lfl'ﬂl‘_"ﬁ.lﬂg.\, it is nef recquired o commission an independent Study, o hidd an adyjodicative proceeding.

Y EHBE 1747, Sec. 5. 20K Leg., 57th Sess (Wash 204:1). Afrer the Council has received a siie application.
the ol siafl coanfer with the applicant o identify issues presented by the application and recommend ressluons
tha wonld allow site approval. AL this time. Council stafT also repons is recommendanions of conditions that wonld
peermil it appeosial e the Council
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The Council has broad preemptive authority and oversees permitting under the State
Environmential Protection Act (“SEPA"), the Washington Clean Air Act, and the MNatonal
Pollutant Discharge Elimination System (“NPDES") process o

.!’i-llh-nugh an applicant must first pursue land wse permil approval ﬂuuugh local
pn:u::esses " if the applicant cannot resolve the project’ 3 mcumpah'bmty with local zoning, the
Council can preempt local ordinances and processes” After conducting an adJudmamr_r,.r
hearing, the Council is authorized to recommend approval of the project in its final order, in spite
of the mm-a:nmp]iaﬂce.“

The Council issues an order at the end of the review process that recommends approval,
approval with conditions, or demal of the application to governor, The Governor must act on the
application within 60 days, * VWashington's siting statute preempts all matters related to energy
facility siting; certification is in lieu of any permit, certificate, or similar document that might
otherwise be required. Thus, certification of an application binds the state and all relevant
departments o approval of the site, and authorizes the developer to construct and operate the
facility suhject only wo conditions set forth therein. Y A centification is a binding agreement
between the apphicant and the State that embodies compliance with siting guidelines adopted by
the Council. ¥ After an application is approved, EFSEC has the power to monitor the effects of
construction and operation to assure continued compliance with the certification amndf/or permits

* When the council receives an application, it determines if the proposal is “cateponcally exempt™ from
SEPA, or if the applicamt must complete an envirnnmental checkhs, The council mnst determine if it or another
apency i a SEPA lead agency within five working days I it believes another agency 18 the lead, it most send the
application and checklist on to such agency with an explanation. WAC #63-47-060. Either the Councll or an outside
party under 15 directson prepares 3 draft and final EIS unless il is unable © prepare these dotumenis dec 1o other
COMIMitments or constraints. WAC 36347090 The Council issnes 1 NPDES penmil based en compliance with all
water quality standards and efffuem limitations required [or permits wader the act. WAC 463-38-053, WAC 463-
§8-020 exablishes regulations specifying procedurcs and other males 10 be utilized by EFSEC to implement Section
402 of the Foderal Water Pollation Control A, 33 USC 1314 @ sy, and to integrate the NPDES permit program
il U existing Coicil procedures for processing applications. An applicant may submit an NPDES permit wheno
it submits its application o the Council WAC 463-38-031. Within 6 months of submussion of a complete
apgplication, the Council should formulate a tentative determination with respect to the NPDES application. Id.
When e Council annonnces i inlent 1o issee a permit under a NPDES apphcation, any stile, tverstile agency,
county, of interested agency or person or group thin would be affecied by the applicant, or the EPA regonal
ndmiridrator, may petition for a public hearing. WAC 446-30-400. The Councal maest also relay the propased
permit 10 the EPA, regional administrator, who may prevent its issuance by objecting 1o it within K days. WAL 463-
1R-064. Permits for energy facilities arc issuod by the Council under the Washington Clean Air Ac RCW
T094 422 They become cffective only of the povemor approves (he application for cenification and the
mm!’muun agreemiend 15 execured. 14

" The Council holds a public heanng to determune if the sste 15 in compliance with cxasting land use plans

of zoming ordinances. ROW B0S00090, 17 it is nod, the applicant must make application for change in or permission
wider those plans or ordinances. WAC 41’-3-—2.‘11-1]1'1

HOROCW RO S0, WAL 463-28-020, WAC 463-28440

WAL 405280060080,

*RCW R S0 10

RCW RO S0 120, WAC 463-14-050.

TORCW RS040, KO 50020
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Water considerations arc a significant factor in the siting of power plants in Washington,
Lack of available water at an affordable price may doom an otherwise promising project. In the
populated areas of western Washington, municipal water and its attendant infrastructure are more
readily available than in Eastern Washington,® In less populated and arid eastern Washington,
on the other hand, water is a valuable® and scarce commodity. Several major users, agriculiure,
mumnicipalities, industries, and hydropower compute for water provided by deep aquifers and
substantial rivers (e.g., the Columbia and Snake Rivers). The demands of competing users are
further complicated by recent in-stream flow requirements to protect endangered fish,

Exacerbating this scarcity of water has been an archaic and convoluted process of
administering water rights applications, Washington appropriates water rights giving seniority to
those first in time and first in use. The Department of Ecology issues certificates or permits that
evidence water 1'i§htr- and authorize holders to withdraw and use a fixed amount of groundwater
or surface water.” . Until recently, requests to transfer existing rights were processed in the same
queue as requests for new rights, ™ causing a backlog that could result in several years' delay of
the more straightforward applications to transfer the location, use, and ownership of existing
rights To streamline this process, in May 2001, the Governor signed House Bill 1832, winch
effectively places transfer requests in a separate queue from new requests and allows Ecology to
process them independently.” Ideally, this two-queue arrangement allows a developer avoid the
delay inherent in acquiring new water rights by acquiring and transferring existing water nghts.
Mevertheless, the queue for transfers alone may still be quite long in certain water resource areas.

[Z] Oregon

The Oregon Energy Facility Siting Councl (“Council”) is charged to cooperate with the
federal government and implement a streamlined, comprehensive system for the siting of all
energy facilities in Oregon state, but it lacks the preemptive authority vested in the Washington
Council ¥ The junisdiction of the Couneil includes all electric power generating plants with an
clectric generating capacity of 25 megawatts or more” Unlike Washington, federally delegated
permits, such as the Air Contaminant Discharge and NPDES permits, are outside of the
Council's jurisdiction, and must be obtained through the Oregon Depariment of Environmental
Cuality. The role of the Council 15 largely that of coordinator, directing the flow of information

" Although developers may be required to upgrvde utilities and lines, pay Bnecomers or development fecs
{1 compensate other developers or municipalities for earlier upgrades). or pay surcharges for increased water uss, al
lzast waler is often avmlable

“ In some recent acguisitions, the cost of water has reached $1.000 per acre-foot of water.  Depending
upca plant ssze and water necds, this Fact alone may decide plint locatwon

TOROCW Y0 14130180 Such holders must bencficially use their water or lose it The impetas ko
relinguish such nights 15 strong.  Mon-use for five consecutive years can result in relinguishment of all or pan of the
nght 1d

“ WAL 1T3-152-050

YHE 1837 5 5 Under the new scheme, Ecolopy may still prioritize those apphcstions that mest (he
enincrated exceptions (cg , allevige public bealth or safety concerns, enbances the gquality of the eovironment,
[ Tl

T ORS 469 310

"ORS 460 300



and rcl:fuirin%]ﬂm'. state and federal agencies adhere to common schedules in reviewing permit
applications

In contrast to Washington, where EFSEC consists almost exclusively of state officials,
Oregon's council consists of citizen volunteer appointees. Council members are appointed by
the governor and confirmed by the Senate, and must be geographically representative of the
state. Although the Council oversees the review of the process and makes the final centification
decision, employees of the Oregon Office of Energy, acting as Council stafl members actually
research the application, hold hearings, and make the oltimate recommendation to the Council
for its consideration

The review process begins with the applicant’s submission of a notice of intent ("NOI™)
to build a facility to the Office of Energg.r.j' The applicant must circulate copies of the NOT to a
hst of agencies, officers and tnbes, which are required to submit comments and
recommendations to the Office of Energy. ™ For a facility with a nominal electric generating
capacity of less than 100 MW, the applicant can request expedited review ™ In contrast to
Washington, the applicant cannot submit an application until the Office of Energy has issued a

“ The Office of Energy's role with respect 10 (he permil review process is to monitor the review and
impase deadlines.  The Office of Encrey prepares a memorandum to accompany the apphicatson when il is
distmbuted 1o agencies and mbes s requests return of comments and recommendations and fingd land ose
decisions by a specified deadling, OAR 345-015-0180, 0200, Each reviewing agency must mail the applicant and the
Office of Encrgy a report on the status of any penmit applications, assess compliance, and list proposed conditions
before dhid dendiose, OAR 3450210060, Each reviewing amency is encouraged to conduct ifs review of the
application and other permits applications on a tme hne and in 3 manner that enables it fo make recommendations 1o
the (Office of Energy and Council on compliance and conditions, presem testimony and evidensce at the conjested
case heanng, and consolidate all ng public bearings and writlen comment periods with the Office of Encrgy’s siting
review procedures. OAR 345-021-0080. After the deadlime for agency reports, the Office of BEnergy iy comvens: a
meseting of reviewing agency persennel 1o coordinaic review of the application and other permil appiications. [d.
The council is to climinat: duplicative application, study and repeting requirements, use information and
documenis preparcd for federal review, develop reliance on a joimd record, and conduct jomt beanngs, on a Gme
frame consistent with federal agency review, and esiablish conditions consistend with conditions established by
federal agencies (1o the exienl consistent with applicable state sandards), RS 469 370, Sae agencies are charged
o peveew Uhe peomii sinultanceusly with the council's review of the site certification application and conzolidate the
required permit application heanng with hearings under the sifing statule whenever feagible, ORS 409,503, Apency
repons and final land use decisions are pant of the Office of Encrgy’s decision record for the application. OAR 345-
01 50024

T ORS 459,330, OAR 3450200011, The NOI is an extensive collection of information conceming the
apphcant, the proposed Gciliy, the siate, federal and bocal permits needed and vanious agencees involved, podcnizal
adverse impacts and proposed mitigation, and propected water use and carbon diosode emissions, ORS 469 330,
OAR 345-000:0011, I federal land a5 involved, the applicant should include documends prepared for an
Environmental Assessmend or E1S under NEPA and may copy relevant sections or cross reference them m the MOH
fo pvord duplication. Id The apphicint must peevide evidence in the MO that it has consulted with the State
Commission on Indian Services o identify cach iribe approprsie for consultation as 1o the potential effecls on
Indian hstorcal o colturd resoorges OAR B5-020-0011 1

T OAR HE020-00480

T OAR ME0150700 Expedited review means that the NOI phase of the applicanon process can be
byvpusscd, and applicant can proceed directly o subimit an inilial applicatior:. The Coancil will issee a progect order
fan order listing the mules ordiances. and permits that apply o the project) afier reviewing the initial application
and contime: thi process jus s with regular revies
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project order,”™ listing the state statutes and administrative rules that must be met, all local
government ordinances, all application mqu:rmmtﬁ, all state and local permits, am:l public
concerns that the applicant should address™ The application is not complete until each
responsible agency has notified the Council that it has enough information for a permit decision
or has stipulated what additional information is necessary, and has estimated a date when it wall
complete its review and issue a permit decision % Thus, because there is no preemption of
responsible agencies, there 15 potential for any agency to hold up the process by requesting
additional information or delaying its review,

As in Washington, an apphcant can look to the Councl for a determnation of
compliance with respect to local land use standards. Unlike Washington, Oregon provides that
option of choosing a Council determination of compliance at the beginning of the process, rather
than requiring the applicant to attempt to obtain local approval first. In Oregon, an applicant can
establish initial compliance with zoning and statewide planning goals (1) if the applicant has
gone through local processes and has received local land use approval, or (2} if the council
makes a finding that it complies with substantive criteria from the local comprehensive plan and
state planning goals and statutes, identified by the local land use planners. If the applicant
chooses the Council determination of compliance route, the Enunn:ﬂ may grant an exemption
from compliance with planning criteria under certain circumstances.” Although the council will
not approve a project that has been denied approval in the local process, it can effa:twel:,-
preempt that process when it acts to approve a project that it has exempted from compliance .

The Council reviews the application for compliance with standards that it promulgated to
reflect other agencies standards and requirements under applu:ahle permits. L'nllke other states,
Orcgon does not have SEPA requirements and no state EIS is required ™ The coordinated
review process culminates in the Council's decision to issue or not 1ssue a site certificate. The
Council must issue a site certificate if it finds that the application meets its specific
environmental and social standards™ and is in compliance with statewide planning goals adopted

" OAR 3450210000, The Office of Encrgy issues the project order afier it reviews the NOI and the
comments submitted in response (o tee pubilic notice. QAR 145-015-0160.

B ODAR MS0150160 Durng its review it may convens meetings between the applicam and any
reviewing agency. QAR 1450150140 When review of the MOI is complete, it sends 3 project order to the
applicant, OAR 345-015-01e0, ORS 469330, The Oifice of Energy s reguired (o the exien pricticable 1o issu the
project order within 140 davs of the submission of the notice of intent. Id. 1t is not a final order, and therefore 15 not
.'IFFH.'-'il'-'-!h"-.- ld.

DAR T4 502 | A

" The council may determing that an exception s justified becanse changed circumsiances make the
planning goal with respect to thit parcel impeacticable, or determine that reasons justify ool applyiog thal stale
policy, that adverse consequences will be mitigated, and the facility is compatible with adjacen nses. ORS 469504
DOAR 3450220030,

O the Coungil defermancs that an exception is justified, “[o]n or belore 18 next periodic review, each
affected becal povernment shall amend s comprebensive plan and kand use regulations as necessary o reflect (e
decision of the council penasining 1o 3 site cenificate or amended site certificate.” ORS 469,504,

" Ogegom Office  of  Energy.  Comparison  of Energy  Facility  Siting  Regquirements.
Bl v ety S, of us./siing/sitecom. itm, visited 571401

" Bocial standards mclude mpacts on histone, celual o archacological resources, protection of public
heal iy od safery, npacts of the Gacility on recreation, scenic and acsthetic values, ability of the commumtics i the
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by the Oregon Land Conservation and Development Commission.”' Failure to comply with the
standards will result in denial unless the Council determines that the overall public benefits
outweigh the damage to the resources protected by the standards the facility does not meet.*

Satisfaction of the Oregon carbon dioxide standard represents an important milestone in
the process of obtaining certification for a project in Oregon, ® The imposition of a carbon
dioxide standard and the options stipulated in Oregon law for mmp].taﬂce with the standard may
represent the wave of the future for other states’ application praces&es Drugun requires an
emissions rate that is below that achieved by any currently operating p[ﬂm Thus, a developer
is unlikely to be able to completely satisfy the carbon dioxide reduction target through plant
efficiency alone, and will need Lo take measures to offset the facility’s emissions,

The applicant can meet the carbon dioxide standard either through cogeneration that
offsets fossil fiuel emissions that would otherwise have occurred or through offset projects. To
meetl the standard through offset projects, an applicant may either implement offset projeces or
provide offset funds® 1f an applicant proposes to-implement or sponsor an offset project, rather
than providing offset funds, that project must withstand detailed examination by the Council

affected area to provide sewers and sewage treatment, hoosing, traffic safety, policy and fire protection, health case
and schocls, and protection of public health and safety.

" Bection 469,501 accomplishes the followang:  The Council 18 charged with adopting sandards that
protect the emvironment and natuml resonrces. Tt may not adopt & stndard requinng & showing of need or cost-
effectivencss for energy facilities. The Council reviews permiis and agency siandards under its general standard,
inchading noise standand, wetlands removal/fill permits, water pollution contred fecality penmits, and water rights.
Other standands enforced by e Coancil are prommlgaed in QAR 345-022-(010-¢134,

= ORS 469503, To determine thit o fwcilay thil does not meet standards under ORS 469.501 confers
overall public tenefits that outweigh the damage 1o the protecied resource, the counal considers (1) if the damage 15
acceplable (weighing the uniguencss of the resource, the degree to which it is already affected by development, and
whether there are reasonable alternatives), and (2) the nature of the public benefil from constrection at the proposed
site (weighing the contnbution toward mamtaining reliable encrgy delivery to an area in the state, the expecied
cifect of the proposed Facility on tetal resource cost and average delivered price of cnergy o cond uses, overall
environmental  effects, consistency of the facility with state energy policy wsder ORS 4690010, and
recommiendations from any special advisory group), OAR 345-022-0000. The Council has not used s anthonty o

wave a sandasd  i0 daic Cheegon Liffice of Foergy Facilite.  Sifirg  Process,
WWW.CBCTEY, _glate or weSsingiprocess, htm,
ﬂ.n\l?. i, 500

™ Nee supra Section 1V 13, desenbing the proposal by Sumas 11 o satisfe the Washington Council's

concerns by implementing carbon dioxide mitigation based on the Oregon model

** For base boad gas plants (mitusal-gas-fired plamis), the standard sets the net emissions rate o 0,673 Ib
carbon digxide per kilowatt-hour  For non-base foad plants (all lecls), the net enussions mate i 0 70 [b. carbon
dinocide per kilowait-hour, For nongenerating Facilities, the rafe is 0,522 Lb, carbon dioxide per horsepower-hour,
A nodi-hbase load plam 5 3 Fossil-fuel pencrating Fucility that 15 hmited by the site ceruficate o an average of nol
more than 6,600 howrs of operaton ameally (75% capacity) (over 5 vears), and is a peaking. or load-following
plant. A base load plant is & generating Gacility fueled by nafural gas. and 15 not limited i is sie cemificale 1o boars
of operation below 1000% capacly

*ORS 469,501

“"1d An applicant can implement offseis directly or rough a third party, or provide offset funds direetly
or throngh & third pEarny

19



during the hearing pmcess.""

Under the “monetary path” option, the applicant provides a caleulated amount of offset
funds to meet the carbon dioxide standard. The funds are then channeled to a qualified
organization that implements the offsets ™ The Council determines the amount of carbon
dioxide reductions necessary to meet the standard based on the likely emissions of the facility
given its proposed design. Then it calculates the amount of offset funds that the applicant should
provide, at a rate of $0.57 per ton of stipulated carbon dioxide reductions.” Because pavment of
the funds automatically satisfies the offset obligation, this option relieves the applicant of the
obligation to prove projected carbon dioxide offsets in a contested case hearing and frees it from
management of offset projects.

Water supply for the project may be secured either through purchase from a water utility
in whose service area the project is located or through the state water rights permit process.
Oregon is among 19 other Western states that have adopted the Prior Appropriation Docirine by
means of a permit process, administered by the Oregon Water Resources Department
{“WRD™)."" An application is submitted to the WRD™ is evaluated for technical sufficiency, to
confirm whether water is available for appropnation, and whether the project would impair or be
detrimental 1o the public interest.” 1If so, a Proposed Final Order is issued and public notice
given, typically followed by mediation or hearings. ™ The permit is not itself a “water right”, but
an inchoate right that authorizes the permitice to apply water to a beneficial use. Once the
permittes can prove that the water has been so applied, a water rights certificate is issued,

Because many Oregon streams are considered to be “over-appropriated” and because of
heightened concern for maintaining instream flows for listed protected species, new water rights
applications are often protested and permits are difficult to obtain, One alternative is 1o purchase

* The Councl will consider (m the confested case hearing stage of the approval process) the ceraingy thas
the projecicd offscts will be achicved, the ability of the Coungil to monitor and confirm reductions from (e projects,
amef the coxtend 1o which the reductions would have oconmed anvhow in the absence of the offset propect.

" The Council has established criterin for identifving qualifying organizations, including nonprofit status
and boird membership. The erganization’s board nmst consist of three members appointed by the Council, three
appointed by an environmental non-profit group, and one appeinted by the applicant.  The Oregon Climate Trnest
was formed a8 a qualified organczation. and meay be nsed i the applicant”s choice ar af the applicant is unable 1o find
2 cpalified organizatzon,

™ The applicant munst also pay contracting and selecton funds for the qualified organiztion  The
orgausation st use ai leasi 30°% the funds to purchase offsets and may wse the remmng funds o perform
administrative fanctions.  The contrcting and selection funds are 10%%5 of the first $300.000 of offset funds and
4 786%n of any additional offses funds.

' QRS 53T.110-337.330. The permut process was established for surface water in the Water Rights Act of
iy, Chrepon lavw recognizes water niglis securcd by other mesns prior to 1909, and provides for an adjodication
process o determine such rights. ORS 53%.005-539 240, Few Oregon streams have been adjodicated, but the
exiglence of old water rights might be limitng factor on availabiity of wster for new nghts.  Rights 0 use
groundwater are alse subject (o a permit process, as of 1955 ORS 537 505-537 796, Adpsdication of groundwates
rigehins i parsuant o ORS 33 7.670-537. T,

Y ORS 537140

FORS 537150

" Comested case hearings or mediation is conducted i there an: protests in response tw the Proposed Final
Cirder I me profests are receaved . the permdl mast issee within 180 dayvs of Niling the application CRS 537 175

OIS 537 250
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water or water rights from another water nights holder at a negotiated market price.  Such a
transaction involves an administrative process before the WRD to “transfer” the point of
diversion, place of use or nature of use. The test for transfirs 15 whether the change would injure
existing water users. Transfers are not subject to a general public interest test.””

[3] Arnzona

Arizona’s siting statute covers facilities with generation capacity of 100 MW or more. In
Arizona’s two-tiered siting review process, the Arizona Corporation Commission (“Corporation
Commission’) has siting authority, but the application review process is cammed out by the Power
Plant and Transmission Line Siting Committee (*Siting Committee”) under the oversight of the
Corporation Commission.”’ The Corporation Commission must approve the Siting Committes's
recommendation unless a party to the certification proceeding requests the Corporation
Commission review the recommendation through a second series of hearings ™ The 11-member
Siting Committee consists of agency representatives and Corporation Commission apg}nintees
representing the public and local jurisdictions potentially affected by the facility.” The
Corporation Commission makes a final decision, without need for the governor's approval ™
Usually, ar_lEe Corporation Commission imposes additional conditions to the Siting Committec's
approval

The applicant must comply with local zoning ordinances and must obtain all relevant
local permits without the benefit of Corporation Commission preemption or streamlining of
those processes, The Corporation Commission does not have the ability to preempt state permit
processes, nor does it coordinate federal permits delegated to the state. In the absence of a SEPA
process, the Corporation Commussion augments those federally-delegated, state, and local

™ ORS 540 305-540. 580,

" The Arizona Legislarure created a two-tier fromework for power plant and wansnussion line siing. The
Arzona Corporation Commussion mdependently regulates “public service corporations” that generate or deliver
electricity and has siting amhority. Anz fev. S §40-360 ef seq. The Power Plant and Transmission Line Siling
Committes is responsible for most of the rescarch and mvestigation and moch of the applicition review process. .
Ariz. Rew. Siat. §4’|:|-3I5|:|.{l4.

™ Arizona uses a two-step certification process in reviewing power plant and transmission line applications
First, the Siting Committes conducts hearings afier public notice of the application. Typically, the Siting Commities
imgposes conditions before issumg the cemificate.  Within 60 days of the Siting Commitlee's decison, the
Corporation Commission must “affirm and approve”™ the certificate unless a party 10 the centification requests the
Corporation Commission to review the Siting Commitice’s decision, Arz Rev. Sfac §40-360.07 A 1T the
Committee's decision is challenged, the Corporttion Commission may “either confirm, deny or modify™ (he
certificate within 60 days of a challenge Ariz Rev Stat §40-360.07.B. The second step is a series of public
heanngs and review by the S-member Corporation Commission of the Siting Comminiee’s record. 1d

“ An attorney from (e Stae Amomey General Office chairs the Siting Commitles, comprsed of
represeniatives from the Arimona Depariment of Emaronmental Cuahty, Arcona Deparnment of Water Resources,
Arizona’s Enerzy Office (in the Department of Commerce), and the Comportion Commission clainman or his
designes. The Corporation Commission appoints siv sdditional members for 2-year trms, of which three represent
the public and one member each represciming cities and towns, counties, and agriculture. Ariz. Rev. Sra §80-
ELCARL

vz Rev. Srat §40=560.04,

" Mo application has been denied in recend times.  However, the number of conditions has increased for
recent apglications. For example, the Sitng Comminee approved the Santan Expansion Project of the Sah River
Project (5RP) with 34 conditions, and the Corporation Commission added 7 more, for o total of 41 conditnons
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permitting processes with its own separate regulation, ensuring that environmental and social
impacts are minimized by imposing conditions on siting permit applications. As conditions of
approval, the Siting Committee has regularly imposed air quality conditions and emissions
offsets, required new plants to commit to future technology improvements, and required energy
generated be available to the Arizona markes.™

Arizona law prohibits the Siting Committee from imposing more stringent air quality
conditions than existing law and regulations.™ Nevertheless, for facilities proposed in areas that
are attaining air quality standards, the Corporation Commission has conditioned approval on
meeting the more ngorous emissions standards required in non-attainment areas. In obtaining air
emission offsets, the Siting Committes requires the plant owner to use its “best efforts” to olbiain
those offsets as close as possible to the plant site ™ In addition, the Corporation Commission has
begun requiring new plants to commut to scheduled future technology improvements. Continued
operation of the faclity has been conditioned on the Corporation Commission’s approval of
those improvements.™

The Corporation Commission in Arizona has engaged in regional market protectionism
similar 1o that demonstrated by the Energy Facility Siting Council in Washington State, Citing
the need to guarantee Arizona consumers market access to energy generated at new facilities, it
has required power E‘la.nt applicants to commit to mitially making some of the energy available to
the Arizona market ™ It also has begun issuing certificates that expire after 5 years if the project
has not been completed.

**See infra noles 3541

* Ariz. Rev. Seat §40-360 06.C siaes -~ Wowithstanding any other provision of this anicle, the comminee
shall respuire e all certificaies for fctlines that the applicant comply with all applicable nuclesr mdiation standards
and air and water pollution control standards and regulatons, bt shall not require compliance with performance
slandards other than those established by the agency having primary junsdiction over a particular pollution sourge,”

* A number of requirements were imposed as conditions of approval of the application of the Salt Fiver
Project Agricultoral Impeevement and Power District ("SRF) (0 construcd the Santan Expansion Projpeel  The
Corporstion Conmmission required SHP w0 meer the Lowest Achievable Emission Rate ("LAER") for carbon
monoxide (C0), nitrogen oades (MO, volatile organic carbons (VOCs) and particilaste matier, less than ten
microns in aerodynamic diameter, In addition, no diesel foel may be used a0 tat sive, which hag an esdsting 300-
megawatl penerator. The Siting Commiltes also reguuored Salt Beeer Project to contmbute £330 0080 for the
corversion of school buses (o green diesel or other aftermative fuel, 1o contribite 54008000 1o the regonal moess
transil sahorty, and fo replce all of the cn's sreet sweepers with certified PMIL0 efficient equipment.  See
Cenificale of Environmenial Comgpatibility, Docked Mo, L{M00OBE-00-0105

* Far gxample, win o approved the Santan Expansion, il reguired the Sal River Project to eview its plam
operations every 3 vears, SRP must file a report with the Corporation Commission, within 120 dayvs of thal review,
Tisting all poprovements tat would reduce plant cmissions and their associaied costs.  Corporation Commission
staff will then review that repon and mws issue findings (including an ecopomic Feasibility sudy) 1o the
Corporation Comumission within &) days.  Within 24 months of SEP fling o5 report, it must insall he
imiprovements, unbess the Corporation Commassion direers otherwase. 14,

* The Siting Commirtee required SEP 1o operate the plant consistent with its obligation 1o serve its retail
load o maintain & reliable transmiszion sysizm within Arizona, recognizing generition shorages and “the atlendam
prce valaility that Californm s now experniencing”  Although SRP, as a municipal ility, is nol under the
Junsdiction of the Commission cxcepd as 1o plan and line siing, the Corpomtion Commmission was able 1o dictaie
SRPs distribution and transnission system i approving (his certificate
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The Arizana siting statute gives the Siting Committee a narrow mandate for dealing with
waler issues when evaluating a proposed facility's cooling water use. It must consider the
impact of use on endangered species, and, in certain circumstances, may consider the impact of
use on water supply ™ Siting law requires the Committee to consider fish, wildlife and plant life
and “give special consideration to the protection of areas unigue because of biological wealth o
because they are habitats for rare and endangered Eptﬂil.‘-ﬁ.n

With respect to water supply, most waler sources are conirolled and regulated outside the
jurisdiction of the siting statute. Only groundwater use is to a limited degree under the purview
of the Siting Committee. If a proposed site is inside a designated Active Management Area
(“AMA"} and within the water service area of a city or town, 1t is subject to the regulation of the
Siting Committee, and must comply with the AMA. QOutside these areas, the siting statute does
not grant the Siting Committee the authonty to consider a proposed facility's affect on water
supply, and to deny an application on the ground that it negatively impacts water supply
available to other users. The Sitng Committee is charged only to consider the effects of the
proposal on existing plans for other development rather than considering the adequacy of
supply.™ However, the Siting Committee indirectly influences the water use proposed in a siling
application because developers are sensitive to water use as a political issue. Developers
typically choose to demonstrate adequacy of water supply in their applications by purchasing
water rights, e.g. through retirement of agncultural uses, in order to minimize opposition to the
project by assuaging local users’ concerns about the adequacy of the remaining water supply.
Developers also take this step o overcome opponents’ charge that Anzona water is being used
by merchant plants to export power 1o California, at the expense of Arnzona citizens who are lell
with a diminished supply of water

[4] Califorma

In 1974, the California Legislature passed the Warren-Alquist Act,”™ creating the State
Energy Resources Conservation and Development Commission, more commonly known as the
California Energy Commission (the Commission).

The Commission has the exclusive authority to certify the construction and operation of
thermal electric power plants 50 megawatts or larger and all related facilities in the state. The
Commission’s site certification process provides a review and analysis of all aspects of s
proposed project, including needs, public health and environmental impacts, safety, efficiency,
and reliability

The Governor appoints the five members of the Commussion. By law, four members of
the Commission have protessional training in specific areas — engineering and physical science,

L iz Bev, S S40-5600 (M B 13

 ld

" Unbess U propossd Gcility 15 in s water seevice area within an AMA, the Sitng Comminee may only
consider whother thar witer use will affect “exisung plans of the stite, local povernment and private enfities for
other developmems at or in e vicinity o Use proposed site.” Az fee, Soor, §40-360000 A,

" Pub Resources Code §2 5000 o1 seq.
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environmental protection, economics and law, The fifth Commissioner 15 from the public-at-
large.

During the energy facilities certification process, two commissioners are chosen io
oversee all hearings, workshops and related proceedings on a specific project.  This two-member
“committee” will make recommendations to the other Commissioners before final action for
certification is determined at a public hearing(s) of the full five-member Commission. The staff
relies on the Commission's regulations,” for direction on staff"s particular responsibilities in a
giting case. The Commission's siting process has been determined to be a certified regulatory
program under the California Environmental Quality Act (CEQA) and the functional equivalent
of preparing environmental impact reports, Consequently, while the Commission is the lead
agency for all projects it approves and meets the intent of CEQA, it is not required to prepare
environmental impacts reports but instead prepares staff assessments.

The standard licensing process is inlended to be conducted in 12 months, starting from
the day the application (the AFC) 15 deemed adequate by the Commission. However, very few
major power plant licenses have been issued in less than two years. After the onset of the energy
crisis in California last summer, Governor Davis issued a series of Executive Orders designed to
streamline the siting process. As a result, in certain circumstances, an application may qualify
for an expedited 6-month review process, as well as a 4-month review process for "peaker”
power plants™ A number of peaker plants have been approved within four months, but no
significant power plant has qualified for the 6-month review to date, In a further atiempt to
expedite the review of applications o construct power plants, the California Legislature passed
Senate Bill 28X on February 5, 2001 The purpose of this bill is to set firm time lines on local
jurisdiction to avoid the delays in these junsdictions in submitting information in the licensing
process.

The initial portion of the certification process is weighted heavily toward ensuring public
awareness of the proposed project and obtaining such further techmecal information as necessary.
The Office of the Public Adviser is available 1o inform members of the public conceming the
certification proceedings, and to assist those interested in participating.  During this phase, the
commission staff sponsors pumerous public workshops at which ntervenors, agency
representatives, and members of the public meet with Stafl and the applicant to discuss, clarify,
and negotiate pertinent issues, Staff publishes its initial technical evaluation of & proposed
project in the Preliminary Staff’ Assessment (PSA), which 1z made available for public comment.
Staff"s responses to public comment on the PSA and its complete analysis are published in the
Final Stafl Assessment (F5A)

The Committes also conducts various public events to assess the adequacy of avalable
information, identify issues, and determine the positions of the various participants.  Information
gleaned from these events forms the basis for a Hearing Order organizing and scheduling formal
evidentiary hearings. At these hearings, all formal parties are able to present testimony, under
path or affirmation, which 15 subject to cross-examination by other parties and to questions by

" Title 20, California Code of Regulations. sectwon 1701 &F s
" Pub. Resoarces Code §25000()
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the Commission. The public may also comment on a proposed project at these hearings,
Evidence adduced during these hearings provides the basis for the decision-makers’ analysis
Typically, a power plant application may undergo 20 1o 30 public hearings before final approval,

Until July 2, 2001, no major power plants other than nuclear plants were built in
California since 1972 In the early 1990’s before the State’s electricity generation mdustry was
restructured, the Commission certified 11 power plants, none larger than 240 MW,  Of these,
three were never built due to market conditions. The remaining eight plants arc now generating
952 MW of clectricity. No power plant applications were filed with the Commission between
1994 and 1997, in parl because there was so much uncertainty concerning the restructuring of the
electricity industry.

Electricity deregulation occurred in March 1998, The Commission has approved 16
large-scale {over 300 MW) plants since April 1999 Three plants totaling 2300 MW have
become operational since July 2001, An additional 13 plants totaling 8,000 MW are under
construction, and will come on-line over the next 30 months, In addition to rather lengthy
permitling process within the State, California is a prime example of the impact of federal permit
constraints on & state licensing process. As expenenced in almost all recent cases, the timing of
some Federal permits (and their requirements for the siting, construction, and operation of power
plants) can impact the licensing process in a variety of ways, including delaying important
Federal permit decisions until afier the Commussion’s decision. Such Federal permits may be
subject o further appeals processes over which the Commission may have limited influence.

On March 13, 2001, the Commussion identified the following Federal permit processes
that have the greatest potential to cause significant delays and add substantial uncertainties to
power plant licensing. These are

[a] The Endangered Species Act

The USFEWS and the MNational Marine Fisheries Service (NMFS), under the
consultation requirements of Section 7 of the Act, administer the Endangered Species Act (ESA)
adversely affected Section 7 typically requires that a Federal agency whose action s likely to
affect a listed species submit a Biological Assessment (BA) to the FWS for Formal Consultation
and a Biological Opinion (BO). The USF&WS, upon accepting the BA, generally tries to
provide the BO within 135 days, a schedule that is rarely adhered to

[b] Prevention of Significant Deterioration (PS1¥) Permits Under the Clean Air
Al

This permit is administered by the EPA or delegated to local air distncts The EPA may
conduct its reviews of PSD permits very late in the AFC process and approval may be well after
the AFC is certified. Such permits may be appealed to the EAB, and if an appeal 15 hled, the
applicant must stop construction until the appeal is resolved, The EAB has broadly interpreted
the scope of the issues that it may review (including compliance with Exccutive Order 12895
regarding environmental justice} and, as a result, such reviews can often reguire six months to a
year 1o resolve, with no mandatory upper limit.
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[c] Mational Pollutant Discharge Elimination System (NPDES)

This permitting program causes uncertainties in the licensing process due to changing
EPA regulations and regulatory puidance. With the new California Toxics Rule and the
promulgation of new EPA regulations governing discharges form construction sites, the
regulatory requirements of the California Regional Water Quality Control Boards as they pertain
to individual projects are in a state of flux,

[d] Federal Land Use Entitlements

Federal land management apencies have lengthy and involved review processes
governing such actions as the gramt of nghts-of-way (ROWs) and special-use permits for
pipelines and transmission lines, which typically require the preparation of an EIS pursuant to
NEPA, and may extend beyond the 6 or 12-month Commission process.

[c] Tribal Lands and Native American Concerns

For actions involving use of Indian Reservation lands, the LS. Bureau of Indian Affairs
(BIA) would be the lead Federal agency. Similar to the Federal land management agencies as
described above, the BIA has comprehensive review processes and NEPA compliance
requirements. This would involve extensive tribal consultation, as would projects that could

affect resources protected by tribal treaty rights or cultural resources of significance to MNative
Americans.

[5] Colorado

In contrast to the other states reviewed in this paper, Colorado does not have a State
power plant siting agency. Siting decisions are made at the county or municipal level, with the
environmental permits primarily for air emissions and water discharge issued by State agencies,
primarily the Colorado Department of Public Health and Eovironment (CDPHE). There 15 no
Colorado NEPA equivalent. Therefore, unless the development of the project constitutes “a
major Federal action” under Federal law, there is no requirement that an environmental impact
statement be prepared under State law,

Local land use codes describe the requirements applicable to land within a given
_1ur|-ad||:tmn If the power plant site is located within town or city limits, the current nmmn::lpa1
zoning and/or land use code will apply. Many of these codes are now available online” "IF the
power plant site is not located within a municipality and 1s in an unincorporated area of a county
the county land use code will apply, unless annexation of the power plant site is pursued.

If the power plant site 15 not located in a town or city, municipal annexation may be
considered. Reasons for annexing into a aty or own may include the fact that municipalities
may have desirable services needed for the operation of the power plant (water, wadtewater

™ For cxample. the City of Arvada has a websie s www cianvada.co.ns thal contains links to the kand vse
e
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treatment, fire protection, etc) However, annexation may result in additional ha'mljr-_i.r If
annexation is pursued, the Colorado Municipal Annexation Act of 1965 will apply.®*  In
addition, the land use codes of most municipalities include their own annexation requirements,
and, may require a vote, either by the relevant city council or by citizens "

Annexations are appealable and reviewable, Judicial review may be sought by (i) any
landowner or gualified elector of the annexed area, (ii) the Buar:l of County Commissioners, of
(iii} a municipality within one mile of the proposed annexation.” Such action must be brought
within 60 days, and review is limited 1o the question of whether the annexing municipality
exceeded itz jurisdiction or abused its discretion.

Even if the municipality approves the siting of the power plant, the decision may still be
subject to a vate of the local electorate. This may be one reason for choosing not to annex,
especially if the annexing municipality has a small population, which could obtain easily the
votes necessary to reject the siting of the power plant.

Any ordinance passed by the municipality, including ordinances approving the
annexation, zoning or rezoning, are subject to a referendum or initiative procedures that would
put the issue to the vote of the local electorate. This process requires either a petition signed by
5% of the electorate, or a decision by the legislative body to refer the ordinance to the
electorate

If the power plant site is annexed into a municipality, the property will need to be zoned
i & district that permits power plant usage, Some municipalities have zone distncts {usually
mdustrial) that permit power plants as a use by right, while others have zone districts that allow
power plants as a permitted use subject to review.  Initial zoning is considered legislative and
therefore 15 not subject to judicial review,

On the other hand, if the power plant site is located in a municipality but i not m an
industrial zone district or is in an unincorporated portion of a county, it is likely that a request for
a zoning change for the property will be required. Zoning changes for specific propertics are
considered both legislative and quasi-judicial. Therefore, even if the re-zoming request is
granted, it may still be challenged by the electorate through a referendum procedure or may be
subject o judicial review for abuse of discretion or junisdictional challenges.

Many jurisdictions provide a conditional use permit procedure (or some vanation thereof)
for uses such as a power plant. A conditional use permit procedure may be in addition to, or in
lieu of, zoning action.”

RS 31-12-101 et seq.

ERS I-1210700) and 31-12-110; Adirch v Yower of Meade, 957 P24 1054 (Colo, App. 1) (where
LW |;|-:_|.'B.'3;:H'_‘d ordinance requiring vole of electors for any annexation into the town); CRS 11-12-107(1)

T URS 31121100

* The referendum and mitiatve procedures are established pursuant to A W, Section 1 ol the Colaradao
Constitution, and the procedares are set fonh in CRS 31-11-101 e seq

* Weld Zoning Ordinance Section 21-2-200 ¢ seq. - Use by Special Review Permit Calpime s using the
Webd County Use by Epecial Review Permit process for its proposed power pland located near Hudson, Colorado
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The land sclecied for the Rocky Mountain Encrgy Center is 2oned Agriculiural, buot & power plant is a permitied use
if & Use by Special Review Permit is obtained. Thus, Calpine does not need 0 re-zone the land, bt it does need to
comply with rigorcus standards of review involved in the Use By Special Review Permit approval process.
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